Tilting at Windmills #65

By Brian Hibbs

(Originally Ran in Comics Retailer #66)

I got charged a fee last week for ordering comics.

I ordered a single copy of Spectacular Spider-Man (with a potential gross profit to me of 98 cents), and was told that this transaction would cost me five bucks.

Ouch.

Sure, and you're not surprised that this sent a big red flag flying up the Hibbsian pole. I mean, seriously, why in God's name are we being charged a penalty for ordering more product? Does any other field work this way? I'm trying to make a customer happy; to give the publisher and distributor some more money — and I get charged so that the entire transaction becomes wildly and grossly unprofitable to me.

Well, here's the deal, as I've been able to piece it together. Four publishers (Dark Horse, DC, Image and Marvel) have individual Terms of Sale that override Diamond's. I'm sure you've noticed page after page of sales terms at the front of the catalog each month; odds are pretty good that you've never actually bothered to read them.

These four publishers, to the best of my knowledge, work under a fee-based system (I am unsure about Acclaim, but, then I find them irrelevant in most discussions, anyway) — rather than selling to Diamond at one discount, which Diamond then sells to us at another, these publishers are selling "directly" to us, and Diamond takes a fixed percentage of cover, and, apparently, assesses per-transaction fees.

So, if I were to publish a comic, I might sell it to Diamond at 60% off cover. Diamond then would sell it to the retailers at a discount they control — they might offer 40% off, they might offer 50%, but it is solely at their discretion. Diamond pays for the cost of operations from this margin, but they are assuming some small measure of risk in stocking reorders, etc. Diamond may be receiving anywhere from 7.5-20% of the cover price. I believe this is referred to as a "buy-sell" relationship.

The "brokered" publishers on the other hand (and please understand that my terminology is my own — I have no specific knowledge of the contractual details, and I may be wholly misunderstanding the specifics of these relationships) are free to set their own discounts. If I buy $600 of comics from DC in a given month, I get 50% off, whereas if I buy $300, I only get 35%. Diamond apparently gets some percentage of this sale. Let's call it 6% for ease of discussion, but while I've been led to believe that it is in the range, I suspect that there are a host of variables that could affect the exact percentage. In this case, Diamond makes that same 6%, regardless of the volume I purchase, but DC stands to make 59% of cover price if I buy $300, or 44% if I buy $600.

What I've just learned is that Diamond apparently also charges a per-transaction fee to these publishers. I have absolutely no idea exactly how said fees are assessed, but I got the impression that every single time a retailer contacts Diamond to order a book, these publishers pay Diamond a small amount for that service. The one thing that I am completely unsure about is whether this transaction fee is per-order, or per-item. That is to say, if I order 10 Image titles in one transaction, I am not clear if Image pays 10 fees, or just one. Nor do I know if this fee is equal at all times, or based upon volume ordered in the transaction.

If I understand this correctly, here is how it might break down. Let's assume a, I dunno, 25 cent per-transaction fee (this, please let me stress, is a wholly fictional example that may or may not have any basis in reality. If I had publishable facts, I'd give them to you, but this example is 100% ignorant and uninformed, and should not be taken as anything having to do with actual reality!)

So, I order 50 comics from DC in July, that sum to a retail cover price of $300, and I reorder 20 items in two transactions for another $200. The gross retail cover price is $500. I get a 35% discount (discount being assessed by initial orders only), meaning I pay $325. Diamond makes 6% of that $500 ($30), as well as 25-cents per-transaction (another $0.75), for a total of $30.75. DC gets a check for $294.25.

If I order 50 comics from DC that sums to a cover price of $600, and I reorder the same 20 titles for the same $200 in two transactions, we have a gross of $800. I pay $400 (50% discount), Diamond makes $48.75 (6% of $800 [$48], plus the same $0.75 for transactions), and DC makes $351.25.

(A buy/sell publisher under the same relationship [70 items sold for a gross of $800] might be making $320 — they sell to Diamond at, say, 60%, but do not pay per-transaction fees. Diamond might sell these titles to us at 45%, but they'll assess a 3% fee to us on the reorders. We'd pay [{$600 x .55} + {$200 x . 58}] $446 for these comics, so Diamond would make $126, but they would be assuming the per-transactions costs, as well as any risk in stocking reorders)

With this background in mind, you can now flip to the "Order Increases" section of each publishers terms of sale, and see how each handles this apportionment of costs.

Diamond, as we just noted, has the retailer pay 3% of cover price for the privilege of ordering comics after the monthly order form due-date.

Dark Horse and Marvel give us 1 order-increase call per week (see below) for free, then charges us $5, unless the order totals over $100 at retail. Marvel, however, assesses a 2.25% fee to the retailer for any order-increase, and Dark Horse charges 2.5%.

DC also gives us 1 free increase per week, then charges $10, regardless of the amount ordered. DC charges no percentage for these reorders.

Image allows 2 free increases per week, then charges $10, unless the third one is over $150 retail. Image also charges no percentage.

You will note, however, that "week" is not defined, except for Marvel, which specifically states a seven-day period. This is actually important, because a "week" in Diamond terms is Wednesday to Tuesday. This fact is not stated anywhere in any publishers terms (we're just supposed to know, I guess)

The reasoning behind this fee is apparently that some retail accounts have in the past not ordered, shall we say, effectively. They'll order 1 copy of one comic, then call the next day for another, then the next day for another, and so on. Under the brokered terms, this could cost the publishers huge sums of money, possibly outweighing the profit potential of the items being ordered. While I appreciate (and understand!) publishers not wanting to take a potential loss in selling us comics, I have to wonder if this policy is necessary anymore. I would hope that the actual raw numbers of retailers "abusing" the system was on the low side — presumably most of us are organized enough that we don't *need to call in reorders more than week — and seldom do I think the majority should be penalized for the actions of a few. Presumably since the introduction of this change, these few retailers that were that flighty have learned to minimize the number of calls necessary to doing business, and will not suddenly go back to their old habits now that they've been properly educated.

I suppose one of my biggest concerns with this policy is that it is so arbitrary. I called Spectacular Spider-Man in twice in a seven-day period because we got a new subscription customer, and I wanted to confirm the availability of their wants as soon as possible. However, if I had waited 24 hours, I wouldn't've been charged $5 for trying to satisfy my customer. Actually, it was likely less than a 5 hour difference — if I had waited until 7 pm when the store closed, it would have been 9 pm in Baltimore, so the order wouldn't have been entered until the next day anyway! Unless I have a "history" of "abusing" the system, I believe it is completely ridiculous that a 5-24 hour time difference should cost me $5.

I also object to a such an enormous penalty when I'm simply trying to make everyone more money. I want to make my customer happy, I want to make the sale for myself, I want Diamond to get their cut, and I want the publisher to be able to sell another comic book. I don't particularly like reorder fees (I shouldn't be penalized for selling more comics), but at least I understand the principal behind them — it does indeed cost more to handle an item outside of the "regular" system, and paying a percentage of cover for this "right" is, at the least, not wholly unreasonable. I don't think it helps long-term, but we as an industry are also struggling for short-term survival. However, when such a fee is significantly greater than the profit potential of the item in question ($5 versus $0.98 gross profit), I feel like I've just been raped. Where is my incentive to order more comics in any manner than 60+ days before arrival (an outmoded and fundamentally destructive scenario)?

*
*
*

The terms of sales are also illuminating when we look at returnability of mis-solicited products. As it turns out, when one reads Diamond's TOS one finds that Diamond is not, in any way, shape or form, liable for mis-solicited items (despite the fact that they are the ones who provide this information to us). Certainly Diamond has a policy that mis-solicited items will be returnable, but the TOS makes it very very clear that this exists wholly at their suffrage.

It is generally assumed that Diamond will accept returns on a book if it ships during the month following the month following scheduled arrival. That is to say, if a book is scheduled for January, it is "late" (and therefore returnable) if it ships after March 1st. "Ships" is an interesting term, however, because Diamond takes that to mean when it arrives in their warehouses, not when it arrives on our shelves. If you have knowledge of when publishers release titles you quickly see that Diamond often takes anywhere from 5 to 21 days to get "buy/sell" publishers products on our shelves. What this means is that as long as the January product arrives at Diamond before March 1st, it is not "late". It is irrelevant when you get it.

In any event, this is a "policy" not a rule. Diamond's terms of sales are very clear that this is wholly at their discretion, and that the retailer assumes all risk and responsibility for late shipping product.

In some cases we don't fare much better from the brokered publishers.

Dark Horse says that it will "generally" accept returns if a product ships 4 weeks after the month it was scheduled in. Given that Dark Horse has long given specific ship-weeks (most Diamond "buy/sell" product is listed as a 30-day period), I fell they are being a little too lacksidasical — they should pin that to ship-week, not ship-month. At least they seemingly acknowledge some measure of responsibility. The word "generally" really bothers me, though. Creative or content changes are listed as "without advance notice, to be determined by Dark Horse Comics at its sole discretion", meaning they could legally announce that I'm drawing Sin City they day before it ships, and not have to take returns.

DC is much better. DC's TOS say that they "shall" make a book returnable if it is more than 4 weeks after the solicited date. Not the month. Creative and content changes are "as solicited", which, again, is the fairest and most equitable method.

Image is specific that "date from the printer" is the guideline they use (not "date in store"), but they've got until the last day of the next month following the month of solicitation — like Diamond and Dark Horse. Changes to content or creators must be given before original orders are due.

Marvel gives us 30 days after on-sale date (and note that this is "delivered" not "shipped"), and keys content changes to original solicitation. However, just this week I noticed that the issues of Captain America and Avengers that were done by Wildstorm rather than Extreme were only allowed at a 25% return rate. As near as I can tell this is inconsistent with their TOS. If you have more than 25% left over, you should probably return it — the TOS seems to be on your side.

*
*
*

There are all kind of things like this in the Terms of Sale you sign every month. Things that are almost certainly not in your best interest. Things that you, as an individual store with only individual buying power can't possibly affect.

Here's my question: we know that (largely) these terms were written to safeguard both the publishers and distributors, and that very few (if any) retailers had any input or say in them whatsoever. So why is it that we have a national organization for retailers (Pacer) that has, to the best of my knowledge, never tried to negotiate these terms to being more favorable to the retailers that comprise this body?

The only conceivable value I can see in a retailer organization is one of negotiating strength. But we have unfavorable terms of sale that we have next to no choice but to sign, and we have Diamond making fundamental changes like removing discount calculation from the order disk, or disallowing certain forms of returns, and I sure as heck know I've never ever heard one peep out of any retailer organization to contest these things. Why is that?

I've got myself a nice little soapbox here, but ultimately I'm depending on the good graces of those who read it to make substantive changes from benevolence. We have no collective bargaining power, because no one has bothered to try.

I've been asked before why I don't join any of the extant retailer organizations out there, and my answer is always the same: when they do something, when they do anything, then they'll get my money. But until then? Pfft.

Let's hope that day comes soon.

********************

Brian Hibbs owns Comix Experience, as if you didn't know. 305 Divisadero St., San Francisco, CA, 94117 is the address. Or the techie could fax at (415) 863-9299 (Preston Sweet has a fax machine, so you know the apocalypse is upon us!), or e-mail at comixexperience@compuserve.com

